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1 INTRODUCTION

The Endangered Species Act of 1973, as amended (ESA; 16 U.S.C. 1531 et seq.) establishes a
national program for conserving threatened and endangered species of fish, wildlife, plants, and
the habitat they depend on. Section 7(a)(2) of the ESA requires Federal agencies to ensure that
their actions are not likely to jeopardize the continued existence of endangered or threatened
species or adversely modify or destroy their designated critical habitat. Federal agencies must do
so in consultation with National Marine Fisheries Service (NMFS) for threatened or endangered
species (ESA-listed) or designated critical habitat that may be affected by the action that are
under NMFS jurisdiction (50 C.F.R. A402.14(a)). If a Federal action agency determines that an
action fimay affect, but is not likely to adversely affecto endangered species, threatened species,
or designated critical habitat and NMFS concurs with that determination for species under
NMFS jurisdiction, consultation concludes informally (50 C.F.R. A402.14(b)).

The Federal action agency shall confer with the NMFS under ESA Section 7(a)(4) for species
under NMFS jurisdiction on any action which is likely to jeopardize the continued existence of
any proposed species or result in the destruction or adverse modification of proposed critical
habitat (50 C.F.R. A402.10). If requested by the Federal agency and deemed appropriate, the
conference may be conducted in accordance with the procedures for formal consultation in
A402.14.

Section 7(b)(3) of the ESA requires that at the conclusion of consultation, NMFS provides an
opinion stating whether the Federal agencyds action is likely to jeopardize ESA-listed species or
destroy or adversely modify designated critical habitat. If NMFS determines that the action is
likely to jeopardize listed species or destroy or adversely modify critical habitat, in accordance
with the ESA Subsection 7(b)(3(A), NMFS provides a reasonable and prudent alternative that
allows the action to proceed in compliance with section 7(a)(2) of the ESA. If an incidental take
is expected, section 7(b)(4) requires NMFS to provide an incidental take statement (ITS) that
specifies the impact of any incidental taking and includes reasonable and prudent measures to
minimize such impacts and terms and conditions to implement the reasonable and prudent
measures. NMFS, by regulation, has determined that an ITS must be prepared when take is
fireasonably certain to occuro as a result of the proposed action. 50 C.F.R. 402.14(g)(7).

The action agencies for this consultation are the United States (U.S.) Navy (Navy) and NMFS
Permits and Conservation Division (Permits Division). The Navy proposes to conduct Hawaii-
Southern California Training and Testing (HSTT) activities and the Permits Division proposes to
promulgate regulations pursuant to the Marine Mammal Protection Act (MMPA) of 1972, as
amended (16 U.S.C. 1361 et seq.) for the Navy to fitaked marine mammals incidental to HSTT
activities. The regulations propose the issuance of a Letter of Authorization (LOA) that will
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authorize the Navy to fitakedo marine mammals incidental to its proposed action, pursuant to the
requirements of the MMPA.

This consultation, biological opinion, and ITS, were completed in accordance with section
7(a)(2) of the statute (16 U.S.C. 1536 (a)(2)), associated implementing regulations (50 C.F.R.
Part 402), and agency policy and guidance by NMFS Office of Protected Resources ESA
Interagency Cooperation Division (hereafter referred to as fiweo). This biological opinion
(opinion) and ITS were prepared by NMFS Office of Protected Resources ESA Interagency
Cooperation Division in accordance with section 7(b) of the ESA and implementing regulations
at 50 C.F.R. Part 402 and specifically 50 C.F.R. A402.14.

This document represents NMFS6 opinion on the effects of the proposed HSTT activities and the
Permits Divisionds promulgation of regulations pursuant to the MMPA for the Navy to fitakeo
marine mammals incidental to HSTT activities on endangered and threatened species and critical
habitat that has been designated for those species. A complete record of this co